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PREVENTION OF DELINQUENCY 

All this suggests the further observation, of which Dr. Max Kauff- 
mann makes much in his Die Psychologie des Verbrechens, that our 
whole system of indeterminate sentence and release on parole must fail 
to justify itself if we can have no other evidence of fitness for parole 
than that afforded by the behavior of a prisoner whose penal life 
has been spent only under the unremitting vigilance of the inspector or 
guard. Behavior in such conditions of enforced repression is no certi- 
ficate of behavior in freedom. Prison officials and boards of parole who 
are working under the indeterminate sentence need the honor system 
as applied to the labor of prisoners away from the prison plant, or the 
opportunity for the employment of their wards in the relatively free 
labor upon the farm ; and withal they must be able to offer compensation 
for prison labor in order to gain evidence of fitness to use the larger 
freedom of parole in an approved manner. If such evidence is obtained 
at all, it can hardly be got as long as the prospective subject for parole 
has little or no opportunity to show his ability to use a little freedom. 
He lacks the only effective motives: those of normal life. The honor 
system, or the large prison farm, one or both of them, with compensa- 
tion, are the necessary complement to the plan of indeterminate sen- 
tence and parole. Eobeet H. Gault. 



PBEVENTION OF DELINQUENCY. 

Holland, even in the XVIth century, had introduced the beginnings 
of industrial training. Indeed, the ancient Jewish traditions had never 
been quite forgotten. The propositions of Professor Gault, (see the last 
issue of this Journal, p. 637), based on psychological principles and edu- 
cational experiences, are confirmed by many actual trials of former times. 
The plan was quite fully developed in the classic of Luis Vives, Be 
subventione pauperum, in his recommendations to the city fathers of 
Bruges in 1526. Pestalozzi had a clear insight into the principles in- 
volved, and multitudes of sensible parents have stumbled upon the same 
discovery. It is strange that the plan has been so slowly accepted in 
practice in the public schools. One historical illustration is worthy of 
notice and its repetition here may help to drive home conviction. 

In 1788, some able scholars and statesmen of Hamburg, after long 
deliberation, reorganized the system of poor relief in such a way as to 
attract the attention of all civilized nations and influence the subsequent 
development of public and private charity. They found that a large 
number of children were growing up indolent, unclean, savage, ignorant ; 
a burden to their parents and a menace to public finances and order. 
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PREVENTION OF DELINQUENCY 

Instead of relying on mere punitive and repressive measures, they de- 
termined to begin with the young and form their habits, not only by 
elementary instruction, but by individual training. This policy was 
systematically pursued and was applied thoroughly by means of the 180 
poor relief visitors who, working without salaries, became intimately ac- 
quainted with all dependent families in the city. 

In reciting the achievements of the new system after 10 years of 
experiment, the poor relief board in their report of 1799, said: "4833 
children since 1793 alone have been taught in our elementary school as 
well as in our evening and Sunday schools, without reducing their earn- 
ings during the work with the manufacturers. 2698 children during the 
10 years have been received into our industrial schools, where they have 
been taught religion, reading, writing, reckoning, sewing, knitting, 
spinning, and making binding-twine. 538 children have been confirmed 
since 1793, and found employment as domestics or at sea. All these 
children have been decently clothed and enabled to appear clean and 
presentable." 1 

All the children, even for three years after being placed as ap- 
prentices, were watched over by the relief visitors to make sure that they 
were not idle and were not exploited by masters. The number of adult 
paupers was reduced from 5166 to 2689 in 10 years, and of dependent 
children from 2225 to 400. 

The relief council had said in their report of 1791 : "The neglected 
and unruly children of our poor were accustomed to the most disgusting 
filth, to indolence, lying, and all the frightful effects of begging, and 
they had sunk so incredibly low, that all our efforts must first be directed 
to restore them to cleanliness, industry and order by long and careful 
oversight. This was done in the spinning schools, where the rudeness and 
immorality of these children was speedily diminished, and by the end of 
1789 they became capable of instruction." 

Dr. von Melle adds : "It is hard to believe how much trouble, pa- 
tience and time were required to overcome the deeply rooted indolence, 
to stimulate the stupid insensibility, by all possible means, and to lift 
up the spiritless, nervously diseased children, depressed by misery or 
harsh treatment, to a glad feeling of well being. Harshness would have 
spoiled all; gentle and fair dealing, steady work at certain hours, care- 
ful supervision to secure cleanliness — that was all that we could do in 
the first year, and we did not fail to secure the result." 

It is to be noted that the children and young people were encouraged 



^These facts are taken from "Die Entwickelung des offentlichen Armen- 
wesens in Hamburg," von Dr. W. von Melle, ch. VII (1883). 
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DEFENSIVE FUNCTION, OF PENAL LAW 

to work by a very small money reward which was paid to the parents 
themselves, who now found their offspring no longer mere burdens and 
nuisances, but promising sources of income for the home. 

In these early experiments with industrial training and their results 
we may find hints and arguments for developing the method with vastly 
larger knowledge and resources. If a city has multitudes of unclean, 
immoral, lazy and frivolous youth, a burden and a menace, it is because 
the systems of poor relief and of education are neglected by those who 
are responsible. Owing to the close relation of poor relief to education 
in depressed homes, there should be a close co-operation of visitors with 
the agent of compulsory attendance ; for the school alone cannot deal with 
the economic misery which is so generally associated with parental 
failure. The most attractive industrial schools and the most vigorous 
agents of compulsory attendance will back down in the presence of an 
incurable deficit in the household budget. 

Chakles Eichmond Henderson. 



THE DEFENSIVE FUNCTION OF PENAL LAW. 

When the average American citizen, professional, clerical or lay, is 
asked the object of penal justice, he replies, "Criminal law (viz. the law 
made for criminals) punishes men who are guilty of crime. But of 
course, the punishment must be made not merely to punish. Its first 
object is to prevent the criminal from repeating his act,, and, if possible, 
to cure him; and, secondly, to deter others from following his example." 
This answer shows what to our mind is a fundamental misconception of 
the object of penal justice. The protection of society from anti-social 
acts is the fundamental duty of criminal law. It should be repressive, 
deterrent and curative; eliminatory if necessary, but its duty is to be a 
defense against delinquency. The statement that punishment should be 
repressive, deterrent and curative, leads to grave error, following a 
primal law of thought, because it is -founded on a basic misconception. 
Its use entails the loss of the idea that penal justice must protect society 
at all costs. It gives rise to much misplaced sentimentality, and re- 
sults in the failure of criminal justice. This sentimentality is the re- 
action against certain historical qualities which have survived to our 
day. In order to note what these atavistic qualities are, we will first 
sketch the history and origin of criminal law. Then noting these 
qualities, we will show that while repression, deterrence and cure are of 
course the principal methods of criminal law for the attainment of its 
end, they are not the end in itself. 
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